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Briefing note – Commission Staff Working Document on the CPR Evaluation study, published 24 October 

Background and Purpose
The Commission Staff Working Document published on 24 October 2019, analyses the implementation of Regulation (EU) No 305/2011 of the European Parliament and of the Council laying down harmonised conditions for the marketing of construction products (the ‘Construction Products Regulation’ or ‘CPR’. See the full report of the CPR evaluation, the executive summary. The evaluation was originally carried out back-to-back with the impact assessment as per the Commission Inception Impact Assessment document of June 2017 to allow the previous Commission to lead a possible revision during its mandate. This approach was ultimately re-evaluated and the Commission decided to decouple the two processes explaining that the assessment proved more complicated than expected, due to the complexity of the CPR and the political pressure caused the European Court of Justice Case T-229/17 (Federal Republic of Germany v. European Commission) that was pending at the time. 

The report reminds that the CPR diverges from the ‘new approach’ internal market regulations due to a combination of key factors including: (i) the fact that construction products are intermediate products; (ii) the national competence on construction works; and (iii) the mandatory nature of harmonised standards. 

The main purpose of the evaluation is to review the performance of the Directive and to determine to what extent the CPR has delivered against its objectives and in how far it has actually contributed to reducing obstacles to the internal market for construction products.

The evaluation assesses the Directive against 5 criteria:
· Effectiveness
· Efficiency
· Relevance
· Coherence
· EU added value

The evaluation exercise is linked to the REFIT programme (Regulatory Fitness and Performance) launched by the European Commission (EC) to ensure that legislation remains fit for purpose. The first cycle of this exercise was concluded in July 2016. At that time the Commission’s implementation report noted implementation difficulties and delayed adaptation by stakeholders and concluded that further work was necessary to improve implementation. The Commission has since launched a range of studies and consultations to better understand the challenges. The current evaluation report attempts to establish a clear and comprehensive picture of the present situation using all the available studies and therefore deals only with the retrospective evaluation of the CPR. 

Evaluation scope
The evaluation deals with the CPR 305/2011 and the 18 delegated and implementing acts adopted on its basis (as of 28 February 2019). However, the EOTA route (described in Article 34(2)) is specifically assessed in a separate report. For the time-frame, the evaluation also takes into account developments that took place under the application of the Construction Products Directive that the Regulation repealed, as harmonisation and standardisation of construction products started under that Directive. Other EU legislation and Member States’ legislation that it has a direct impact on the functioning of the CPR, is also analysed in the ‘coherence’ section. 

The geographical scope of the evaluation focuses on the European internal market, comprising the European Union, Iceland, Liechtenstein and Norway, and other relevant third countries such as Switzerland and Turkey.

State of Play of the Sector and Implementation of the CPR
The construction sector is not reflected in the NACE nomenclature so there are no specific statistics available on the construction products manufacturing sector. The report attempts to quantify the economic impacts of the CPR on the manufacturing of construction products on the basis of a number of studies, however it also outlines a number of limitations to the robustness of the findings. The report estimates the number of construction products manufacturers in the EU to have been 215,772 in 2012 which is about 7% of the total number of companies in the construction sector. What is evident is that SMEs dominate the construction products manufacturing sector. 


Effectiveness 
It is difficult to measure the extent to which the CPR has reached its objectives to achieve the internal market for construction constructs by removing barriers to trade due to the lack of conclusive evidence of a link between the trends in the cross-border trade of construction products and the CPR. Unfortunately, the definition of construction products used in the sector is often much wider than the definition in Article 2 of the CPR, which blurs the figures. Furthermore, significant differences have been observed in the tradability of construction products among different product families, which makes a reliable analysis even more difficult. Factors that impact tradability include relative transport cost linked with weight and price, national requirements based on local particularities related to climate, topography, seismic activity or local building traditions. Despite this, stakeholders generally perceive a positive impact of the CPR on cross-border trade although these improvements seem to benefit medium-sized and large enterprises more than micro and small enterprises.

Despite harmonisation efforts national marks and certifications have persisted, this has been linked to the fact that not al the basic requirements for construction works (BWRs) laid down in Annex I to the CPR are covered by the legal instruments or an appropriate European testing method. Conflicting interpretations and additional requirements for the performance of construction products among Member States have also persisted. 

Despite the Technical Assessment Bodies (and EOTA) being seen as working well by their clients the report notes: 1) the difficulties and delays observed in adapting from the CPD (ETAGs) to the CPR (EADs), and, 2) the proliferation of EADs within some product families, which artificially breaks the market on affected products. A detailed analysis of the technical assessment bodies and of EOTA is provided by the Article 34(2) report.

One of the key factors behind the less than full achievement of the internal market is insufficient and ineffective market surveillance and varying quality of enforcement between Member States. The lack of market surveillance creates the basis for lack of trust in the legislation since companies feel that they are exposed to unfair competition. 

Although stakeholders declare that the common technical language has provided better transparency and improved the comparability of products, a certain lack of understanding of the meaning of the CE marking on construction products persists due to the legal differences with other pieces of internal market legislation. 

Moreover, the correct functioning of the common technical language relies on high-quality standards delivered in a speedy manner, however the CPR has not delivered the expected improvement in standardisation. The evaluation lists a number of problems in the system such as: the inclusion of non-mandated thresholds and classes in harmonised standards, standards developed without a fair and equitable participation of SMEs, procedures strengthened through the impact of ECJ case-law. The large number of standards rejected by the Commission apparently indicates the absence of an adequate internal quality control in the standardisation organisations. Furthermore, the slow adoption of standards and EADs can be seen as hampering innovation, as commented in the public consultation.

Simplification through derogations and simplified procedures was intended to alleviate the administrative burden for micro-enterprises, however these provisions lack clarity and have therefore not delivered the expected results. 

Efficiency
This section attempts to assess whether the costs are proportionate to the benefits that the CPR has generated. The main benefits expected of harmonisation is that it would improve market opportunities in other EU markets, facilitated by the existence of the common technical language and common rules, including harmonised standards, create uniform information for end users and put more focus on quality, innovation, safety and on end users setting their requirements/specifications regarding the use of products, improve the ability of SMEs to compete with large companies, through simplification procedures. Some companies also mentioned, in the consultation, that they improved their production processes to comply with the requirements for factory production control. Finally, the CPR is an important tool to ensure the full implementation of the Public Procurement Directive. 

However, considering that some of these benefits were never fully realised, or are impossible to quantify the report calculates that the actual costs are much higher than those estimated in the 2008 impact assessment. The significance of administrative costs and burdens depends on the size of the company and the costs are confirmed to be quite substantial for SMEs and micro-enterprises. The fact that standards are subject to copyright and that most standards are not translated into all EU official languages also increases the burden on manufacturers.

Relevance
Overall, the CPR’s objectives remain relevant, however, in the public consultation, stakeholders mentioned some priorities that have evolved beyond the issues addressed by the CPR. New priorities include the environmental impact and the energy efficiency of construction products, stakeholders also felt that the CPR does not explicitly address information on product safety and ‘fitness for use’ (i.e. information necessary to assess whether the product is fit for the purpose and conditions in which they intend to use it).

Coherence
The stakeholders’ online survey suggests the existence of some inconsistencies and gaps in the provisions of the CPR and its relation to other relevant EU and national legislation. 
Within the CPR itself the main issue reported by stakeholders is the overlap between the CE marking and the DoP. Another friction point is the slow delivery of standards that are mandatory under the CPR as the key instrument for harmonisation. Furthermore, the lack of clarity in the simplification provisions (under Articles 5, 37 and 38) and the market surveillance and safeguard procedures (Article 56(1)) is a key factor in their low uptake.

The supporting study for the fitness check confirmed the overlaps between the CPR and the Ecodesign Directive for certain products, and the issue could spread to other product categories when new secondary regulations are adopted. Further overlaps may become relevant through new delegated acts under the Energy Labelling Directive. There continues to be a lack of clarity on whether both the General Product Safety Directive and the CPR (similarly to the CPD before it) apply to ‘consumer products’. A link also exists between the CPR and Energy Performance of Buildings Directive, as the harmonised rules established under the CPR make it possible to compare the energy-related performance of products from different manufacturers. On the other hand, there is a conflict between the Standardisation Regulation, which makes the use of harmonised standards voluntary, whereas under the CPR it is mandatory. The differences in the basic function and meaning of the CE marking between the CPR and other internal market (new approach) directives, focusing on assessment of performance instead of product conformity create problems for manufacturers of products that fall under multiple legislation such as the Machinery Directive, the Electromagnetic Compatibility Directive, the Low Voltage Directive or the Pressure Equipment Directive. Finally, there are a number of conflicts with national legislation on buildings, and in particular additional requirements on the measuring and declaration of the performance of products.
Although these overlaps exist, the impact can be positive, the evaluation concedes, noting that the legislation can work in synergy if sufficient coordination in the procedures and approaches is applied.

EU added value
As harmonisation has been a key part of EU legislation on construction products since the CPD, the analysis on EU added value covers both the former directive and the current regulation. The evaluation reports that the vast majority of stakeholders agree that EU legislation on construction products is needed. The legislation has achieved EU added value by facilitating the potential access of economic operators to cross-border trade through the establishment of common rules and a common technical language. Other advantages include a strong legal framework, better information for end users and a single European public procurement market. 

Unfortunately, the evaluation puts into question the motivations of the respondents in the public consultation implying that this response may simply indicate support for the overall objectives of harmonisation and strengthening the internal market for construction products and a general preference for legal stability, concerns about the ‘unknown’ possible alternatives and fear of having to reinvest in new compliance costs.






Conclusion

Despite acknowledging the positive replies to the public consultation, the mood of this Staff Working document is rather pessimistic concerning the benefits of the CPR. 
The evaluation specifically identifies a number of obstacles to the smooth functioning of the internal market: 

(i) the insufficient performance and output quality of the standardisation system under the CPR; 
(ii) the less than effective role of Member States in market surveillance; and 
(iii) the low uptake of simplification provisions. 

The factors listed above have, according to the Commission resulted in a lack of legal clarity and would require an analysis of all possible options to address them, including a repeal. 

Other relevant issues that would need to be addressed in the event of a revision include: 

(i) consistency with other product legislation; 
(ii) the relevance of the alternative route to standardisation; 
(iii) the cost/benefit ratio; 
(iv) the duplication of information requirements ; 
(v) certain testing and information requirements, notably environmental ones and the sustainable use of natural resources, safety and health.


Report on the relevance of EOTA tasks
The relevance of the tasks committed to the European Organisation for Technical Assessment (EOTA) are evaluated by Commission representatives in a separate document accompanying the Staff Working Document. The evidence for this report comes from 1) information provided by EOTA; and 2) an external study entitled ‘Supporting study for the evaluation of the relevance of EOTA tasks’ completed in December 2016.
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